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In the Court of Appeals 

OF THE DISTRICT OF COLUMBIA. 

* 

OCTOBER TERM, 1901. 


Consumers’ Brewing Company, 

Appellant , 
vs. 

Edwin Tobin. 




No. 1122. 
No. 15, Special 
Calendar. 


APPELLANT’S BRIEF. 


This is an action of assumpsit. The question involved 
is as to the sufficiency of an affidavit of defense under the 
73d Common Law Rule of the Supreme Court of the Dis¬ 
trict of Columbia. 

In that Court, the appellant, a corporation, filed its dec¬ 
laration with particulars of demand and an affidavit of its 
agent, setting out distinctly the cause of action and the sum 
claimed to be due, exclusive of all set-offs and just grounds 
of defense. Copies of the declaration and of said affidavit 
were served on the defendant, who thereupon appeared and 
filed his two pleas in bar, with his affidavit of defense. 
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The declaration consists of one special count and the 
common counts. The special count is upon the promis¬ 
sory note of the defendant and his wife, payable on demand 
to Abe King or order, and by the payee endorsed to the 
plaintiff corporation, of which the said Abe King was sec¬ 
retary and treasurer. The common counts are upon said 
note and also an open account between the plaintiff and 
the defendant. Copies of the note and account are set forth 
in the particulars of demand. 

The pleas are, respectively, “never promised” and “not 
indebted.” 

In his affidavit of defense the defendant admits his in¬ 
debtedness to the plaintiff, as to the open account, in the sum 
of $19.30, and makes tender thereof, but denies his liability 
on the note, alleging as the sole ground of his defense, that 
the said note “was procured by the fraudulent misrepresen¬ 
tations and imposition of one Edward E. Jordan at and be¬ 
fore the time of the execution thereof, the said Jordan being, 
at said time, the president of the plaintiff company.” This 
general allegation is followed, in the defendant’s affidavit, 
by a statement of the specific facts upon which he relies, 
and which are in substance and effect as follows, viz.: 

That the plaintiff at one time was secured by a mortgage 
on certain personal property in the Exchange and Ballard ho¬ 
tel, at Alexandria, Va., and at an auction sale under said 
mortgage, the plaintiff bought said personal property; that 
thereafter, the said Edward E. Jordan,. president of the 
plaintiff corporation, informed the defendant that said per¬ 
sonal property was for sale and “that said place was a good 
business stand,” and advised and urged the defendant to 
purchase the same and engage in business at said place; 
that the defendant was totally unacquainted with the value 
of said stand as a business place and was also unacquainted 
with the city of Alexandria, and acting and relying upon 
the said advice and representations of said Jordan, the de- 
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fendant purchased said personal property and took a bill of 
sale therefor, and gave in payment therefor the note in suit 
and entered into possession of the hotel and commenced the 
conduct of the said business, but “that said business was 
unprofitable from the start”; that the defendant afterward 
abandoned the active management of said business and sold 
the stock in trade to a third party and lost a considerable 
sum by reason of his said venture: that the said Jordan 
knew the said business was not a profitable one. 

Thereupon the plaintiff moved for judgment under said 
-73d common law rule, which motion the court below over¬ 
ruled and caused to be entered an order to that effect, from 
which said order this court allowed the plaintiff, upon its 
petition, a special appeal, which appeal has been duly per¬ 
fected. 

In the court below no question was raised as to the suffi¬ 
ciency of the plaintiff’s affidavit. The only question con¬ 
sidered was as to the sufficiency of the affidavit of defense. 
The court, in passing upon the motion, stated, in substance, 
that while the affidavit of defense may be technically defec¬ 
tive, yet, in the opinion of the court, “it indicated enough 
to entitle the defendant to a trial by jury.” 

II. 

The court below erred: (1) in finding the affidavit of de¬ 
fense to be sufficient; and also (2) in overruling and deny¬ 
ing the plaintiff’s motion for judgment 

III. 


Points and Authorities. 

1. The 73d Common Caw Rule of the Supreme Court 
of the District of Columbia was made and promulgated by 
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that court in General Term, and cannot be changed or sus¬ 
pended by one judge at Special term. Its interpretation 
and administration are not left to the discretion of the. 
court 

The rule has the force of law and is binding upon the 

♦ 

court as well as upon the parties. 

In re Bryant, 9 App. D. C., 447. 

Wall v. Wall, 2 H. & G., 79, 82. 

Thompson v. Hatch, 3 Pick., 512, 515, 516. 

Tripp v. Brownell, 2 Gray, 402. 

Coyote G. & S. M. Co. v. Ruble, 9 Oregon, 121. 

Hughes v Jackson, 12 Md., 450, 463. 

The plaintiff who seeks the right given him under that 
rule and complies with it is entitled, as a matter of law , to 
a judgment for the amount he claims, unless the defendant 
shall set up in his affidavit “ in precise and distinct terms 
the grounds of his defense, which must be such as would, 
if true, be sufficient to defeat the plaintiff’s claim in whole 
or in part.” 

2. The defendant’s grounds of defense are, in effect, no 
more than this: that the plaintiff, by its president, informed 
the defendant that the hotel “was a good business stand,” 
and that the defendant, relying thereon, bought certain per¬ 
sonal property at the hotel and gave therefor the note in 
suit and took possession of the hotel and commenced “the 
conduct of said business,” but the “said business was un¬ 
profitable from the start” and the defendant abandoned the 
active management thereof and sold the stock in trade to a 
third party. , 

All this, if true, is wholly insufficient to defeat the plain¬ 
tiff’s claim in whole or in part. 

In the first place, Mr. Jordan’s statement that the hotel 
“was a good business stand,” was merely his opinion. If 
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It was anything more than that it was certainly no more 
than a promise that, under proper and skillful management, 
a profitable business could be carried on there. “A misrep¬ 
resentation, to become the basis of fraud, must be of an ex¬ 
isting fact, and not a promise.” 

Wheeler v. Mowers, 38 N. Y. Supp., 951. 

But the statement did not necessarily apply to the hotel 
business, or any other particular business. We are left 
wholly in the dark as to what kind of business Jordan 
had reference to and also as to what kind of business the 
defendant actually commenced to conduct and found un¬ 
profitable. For all that appears in the affidavit of defense, 
it may have been fully understood by and between Mr. 
Jordan and the defendant that the statement referred to 
the use of the hotel property as a stand for a saloon and 
liquor business only and that the defendant undertook to 
conduct a general hotel business there, which he foun^Lun- 
profitable, or vice versa. 

Furthermore, there is not a word in the defendant’s affi¬ 
davit denying the truth of the statement made by Jordan. 
The defendant may be incompetent to conduct an^ kind of 
business, and the fact that he found the business which he 
entered upon to be “unprofitable from the start” is quite 
irrelevant, and is certainly insufficient as matter of defense. 
It certainly does not show that the place was not exactly 
what Jordan said it was—a good business stand. 

In these particulars the affidavit of defense is evasive and 
uncertain and the defect is not cured by the use of epithets 
and general charges of fraud and imposition which are not 
supported by the facts themselves. Fraud ought not lightly 
to be imputed. The legal presumption is the other way. 

Security Investment Co. v. Garrett^ 3 App. D. C., 
69, 76. 
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3. The defendant’s statement that he was unacquainted 
with the city of Alexandria and with the “value of the said 
stand as a business place,” does not take this case out of the 
rule caveat emptor , which applies in all its force to this 
transaction. Mere “dealing” talk or “puffing of goods” 
will not constitute fraud. It is well settled that, where a 
party can protect himself by ordinary care and prudence, he 
must do so; and if with full means of knowledge, being 
equally able to judge of a matter for himself, he relies upon 
the representations of another, with whom he stands on an 
equal footing, without exercising the means of knowledge 
open to him, neither the courts of law nor courts of equity 
will relieve him from the effects of such folly. 

Slaughter v. Gerson, 80 U. S., 379. 

8 A. & E. Enc., 643, 644, and numerous cases 
cited iu the notes. 

4. It appears by the defendant’s affidavit, that he found 
the business “unprofitable from the start.” The date of 
this discovery may be fixed, approximately, as May 7, 1900, 
the date of the note. After that discovery, and with full 
knowledge of all the matters upon which he relies for his 
defense, he sold out his business to a third party, Dean, to 
whom he rented the personal property for which he had 
given the note, and collected from Dean, as rent, an amount 
equal to the interest on the note, and continued to pay in¬ 
terest on the note until January 7, 1901 (Record, p. 2). 
By thus retaining, using and dealing with the said personal 
property he has affirmed the contract and waived his right 
to complain of the matters alleged by him. 

Benj. on Sales (4th Am. Ed.), Sec. 452 et seq. 

2\ A. & E. Enc., 77 to 79, and numerous cases 

cited in notes. 

\ 

It was also incumbent upon the defendant to act promptly 
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in asserting liis right of rescission, if it ever existed, and in 
giving notice of disaffirmance. He has never given such 
notice. 


21 A. & E. Enc., 84; 8 Id n 653. 

It was also incumbent, in such case, to return, or offer to 
return to the plaintiff the consideration which he had 
received for said note. He has not only failed to do so, but 
he put it out of his power to do so by disposing of the 
business to Dean, leaving the plaintiff no remedy except 
foreclosure and a right of action for the deficiency. 

Lyons v. Allen, 11 App. D. C., 543; 26 W. L. 
R., 50. 

Benj. on Sales, Sec. 452, et seq . 

21 A. & E. Enc., 84, and cases cited. 

5. The defendant says the chattels were not worth the 
amount of the note which he gave for them, but he does 
not state what they were worth. 

It is evident that the note is supported by a valuable con¬ 
sideration. He seeks to avoid his contract on the ground 
of fraud, but fails to show any fraud, and judgment should, 
therefore, be rendered for the plaintiff for the full amount 
claimed in the declaration, less $15.75 to be credited on the 
open account. 

Lorenzo A. Bailey, 

For Appellant 








